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The National Board of Trade is a Swedish government 
agency responsible for issues relating to foreign trade, the EU 
Internal Market and to trade policy. Our mission is to promote 
open and free trade with transparent rules. The basis for this 
task, given to us by the Government, is that a smoothly function-
ing international trade and a further liberalised trade policy are in 
the interest of Sweden. To this end we strive for an efficient  
Internal Market, a liberalised common trade policy in the EU and 
an open and strong multilateral trading system, especially within 
the World Trade Organization (WTO).

As the expert agency in trade and trade policy, the Board pro-
vides the Government with analyses and background material, 
related to ongoing international trade negotiations as well as 
more structural or long-term analyses of trade related issues. As 
part of our mission, we also publish material intended to increase 

awareness of the role of international trade in a well functioning 
economy and for economic development. Publications issued by 
the National Board of Trade only reflects the views of the Board.

The National Board of Trade also provides service to compa-
nies, for instance through our SOLVIT Centre which assists 
companies as well as people encountering trade barriers on 
the Internal Market. The Board also hosts The Swedish Trade 
Procedures Council, SWEPRO.

In addition, as an expert agency in trade policy issues, the Na-
tional Board of Trade provides assistance to developing coun-
tries, through trade-related development cooperation. The Board 
also hosts Open Trade Gate Sweden, a one-stop information 
centre assisting exporters from developing countries with infor-
mation on rules and requirements in Sweden and the EU.  
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The non-preferential rules of origin constitute a relatively unknown but essential part of interna-
tional trade. They are used to determine the nationality of imported products for various purposes, 
such as imposing trade remedies (anti-dumping measures and anti-subsidy measures), sanitary 
and phytosanitary measures, and sanctions. They are also used for government procurement 
purposes and for international trade statistics. Given their important role in the smooth function-
ing of the international trading system, it is vital that the rules are used in a neutral, predictable 
and transparent manner when the non-preferential origin of a product is established. This is 
particularly important when considering the increased fragmentation of international production 
and trade in the form of ‘global value chains’.

In recent years, however, we have seen a negative tendency in the use of non-preferential 
rules of origin as an indirect trade policy instrument – something that is against the purpose of 
the instrument and against the rules of the World Trade Organization (WTO). Although this report 
highlights recent tendencies in this regard within the European Union (EU), where we have 
first-hand experience, examples of this kind might also be found elsewhere. The purpose of this 
report is to make these recent cases more widely known and, it is hoped, to influence EU  
customs legislation in order to make their occurrence in the future less possible and less likely. 
The cases we have identified – amending EU non-preferential rules of origin on solar panels from 
China and disregarding EU non-preferential rules of origin on bioethanol blends from Norway, in 
order to facilitate the imposition of EU trade remedies on these products – are of  particular 
concern since they are also likely to negatively affect the transition to renewable energy.

This report was authored by Jonas Kasteng. During the preparation of the report, valuable 
input and ideas were provided by Isabelle Ahlström, Cyrille Hugon, Martin Magnusson, Åsa 
Sandström and Christopher Wingård. 

Stockholm, September 2015

Anna Stellinger
Director General
National Board of Trade

Foreword
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In recent years, there has been a tendency for the European Union (EU) to use non-preferential 
rules of origin as an indirect trade policy instrument, something that is against the current WTO 
rules. According to the World Trade Organization (WTO) Agreement on Rules of Origin,  
“Members are required to ensure that /…/ rules of origin are not used as a trade policy instru-
ment” and that “rules of origin do not themselves create restrictive, distorting or disruptive effects 
on international trade.” This has particularly been the case as regards facilitating the imposition of 
trade remedies (anti-dumping measures and anti-subsidy measures) on renewable energy, 
thereby impeding the ‘global value chains’ of renewable energy production and trade as a conse-
quence. 

This report highlights two recent examples. In one case, the EU amended existing non-prefer-
ential rules of origin for solar panels in order to strengthen the legal grounds for imposing EU 
trade remedies on imports of solar panels from China. The main reason was that the global 
production, supply and value chains were too complex in reality, and the legal certainty of the 
trade remedies required non-preferential origin to be established artificially, in an easier way.  
In another case, the EU used a controversial legal provision that made it possible to disregard 
existing non-preferential rules of origin on bioethanol blends from Norway – that is, targeting the 
bioethanol blends as if they originated directly from the United States – in order to be able to 
impose EU trade remedies on imports from European Free Trade Area (EFTA) member states. 
According to the European Economic Area (EEA) agreement – the free trade agreement be-
tween the EU and the EFTA – trade remedies on industrial products are prohibited among the 
member states. 

The trade remedies on solar panels from China and on bioethanol from the United States 
affected huge import values when they were imposed. They are among the top ten most expen-
sive trade remedies ever with regard to the import values affected. This indicates that large 
economic interests were at stake in advocating their imposition. In addition, the imposition of 
trade remedies on renewable energy products negatively affects the transition to renewable 
energy, and is not in line with the EU climate policy of increasing the share of renewable energy 
to 20% by 2020. The use of the EU non-preferential rules of origin to facilitate the use of EU 
trade remedies, accordingly, turns them into an indirect trade policy instrument.

In the forthcoming EU customs legislation, the Union Customs Code, the European  
Commission proposed until recently making the currently non-binding EU non-preferential rules 
of origin legally binding, but recently amended the proposal to cover only a limited number of 
products. This revised proposal could imply that EU non-preferential rules of origin might be 
amended on products facing EU trade remedies in the future (as in the solar panel case). The 
European Commission has also proposed reintroducing a legal provision that would make it 
possible to disregard EU non-preferential rules of origin (as in the bioethanol case). This could 
imply that the EU will be able to continue using its non-preferential rules of origin as an indirect 
trade policy instrument in the future, if the proposals are not amended or withdrawn.

Executive Summary
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Under senare år har Europeiska Unionen (EU) börjat använda de allmänna ursprungsreglerna 
som ett handelspolitiskt instrument, vilket strider mot Världshandelsorganisationens (WTO) 
regelverk. Enligt WTO:s avtal om ursprungsregler ”ska medlemmarna säkerställa att /…/ ur-
sprungsregler inte används som ett handelspolitiskt instrument” och att ”ursprungsregler i sig 
inte skapar restriktiva, snedvridande eller störande effekter på den internationella handeln.”  
Detta har särskilt varit fallet vid införandet av handelspolitiska skyddsåtgärder (antidumpnings-
åtgärder och antisubventionsåtgärder) på förnyelsebar energi, vilket har försvårat för de ’globala 
värdekedjorna’ vid produktionen av förnyelsebar energi. 

Rapporten lyfter fram två aktuella exempel. Vid ett tillfälle modifierade EU de gällande allmänna 
ursprungsreglerna för solpaneler i syfte att stärka den juridiska grunden för att införa handels-
skyddsåtgärder vid importen av solpaneler från Kina. Den bakomliggande orsaken var att de 
globala produktions och värdekedjorna var för komplexa i verkligheten och regelverket krävde att 
de allmänna ursprungsreglerna fastställdes på ett enklare sätt för att lättare kunna ta ut handels-
skyddstullarna. Vid ett annat tillfälle tillämpade EU en kontroversiell juridisk bestämmelse som 
gjorde det möjligt att bortse från de gällande allmänna ursprungsreglerna på bioetanolblandnin-
gar från Norge. Bioetanolblandningarna fråntogs sitt norska ursprung och drabbades av anti-
dumpningstullar som om de hade härrört direkt från USA. Detta gjordes i syfte att kunna införa 
EU:s handelsskyddsåtgärder på import från länder inom den Europeiska frihandelssamman- 
slutningen (EFTA). Enligt Europeiska ekonomiska samarbetsområdet (EES) – frihandelsavtalet 
mellan EU och EFTA – är det förbjudet att införa handelsskyddsåtgärder på industrivaror mellan 
länderna.

De handelspolitiska skyddsåtgärderna på solpaneler från Kina och bioetanol från USA 
påverkar mycket stora importvärden. De utgör de topp-tio dyraste handelsskyddsåtgärderna 
någonsin med avseende på de importvärden som drabbades när åtgärderna infördes. Detta 
antyder att betydande ekonomiska intressen hade intresse av att införa ovan nämnda handels-
skyddsåtgärder. Införandet av handelsskyddsåtgärder på förnyelsebar energi drabbar särskilt 
övergången till förnyelsebara energikällor negativt – och ligger inte i linje med EU:s klimatmål  
att öka andelen förnyelsebar energi till 20% till år 2020. Användningen av EU:s allmänna ur-
sprungsregler i syfte att underlätta införandet av EU:s handelsskyddsåtgärder innebär i praktiken 
att dessa används som ett indirekt handelspolitiskt instrument.

Europeiska kommissionen föreslog fram till nyligen att EU:s nuvarande vägledande allmänna 
ursprungsregler ska bli juridiskt bindande i EU:s nya tullagstiftning, Unionstullkodexen, men har 
nyligen ändrat förslaget till att endast omfatta ett begränsat antal produkter. Det nya förslaget 
medför en risk att de allmänna ursprungsreglerna kan komma att modifieras på produkter som 
berörs av EU:s handelsskyddsåtgärder i framtiden (som i solpanelfallet). EU har också föreslagit 
att den juridiska bestämmelsen som gör det möjligt att bortse från EU:s gällande allmänna ur-
sprungs-regler på vissa produkter återinförs (som i bioetanolfallet). Ovanstående förslag skulle 
kunna innebära att EU kommer att kunna fortsätta använda de allmänna ursprungsreglerna som 
ett indirekt handelspolitiskt instrument i framtiden, förutsatt att de nuvarande förslagen inte 
revideras eller dras tillbaka.

Sammanfattning 
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Introduction

Non-preferential rules of origin are rules used to 
determine the nationality of imported products. 
Establishing the non-preferential origin of 
imported products is a necessary customs proce-
dure, since customs duties and trade restrictions 
against third countries depend on the country of 
non-preferential origin. As a consequence, it is  
crucial that the rules for the determination of  
non-preferential origin are neutral, predictable and 
transparent.

In order to ensure that non-preferential rules of 
origin do not create unnecessary obstacles to trade, 
the World Trade Organization (WTO) Agreement 
on Rules of Origin aims at harmonizing them.  
The harmonized rules would be applied identically 
by all countries, regardless of the reason they are 
applied. In fact, misuse of non-preferential rules of 
origin might transform them into a trade policy 
instrument per se instead of just acting as a device 
to support a trade policy instrument. The use of the 
non-preferential rules of origin as a direct or indi-
rect trade policy instrument is against current WTO 
rules. 

The above notwithstanding, the European 
Union (EU) has tended to use non-preferential 
rules of origin in recent years as an indirect trade 
policy instrument – primarily on renewable energy 
products – in order to facilitate imposing trade 
remedies (anti-dumping measures and anti-subsidy 
measures). In one case, the EU amended existing 
non-preferential rules of origin for solar panels in 
order to strengthen the legal grounds for imposing 
trade remedies on imports of solar panels from 
China. The main reason was that the global produc-
tion, supply and value chains were too complex in 
reality, and the legal certainty of the trade remedies 

required non-preferential origin to be artificially 
established. In another case, the EU used a contro-
versial legal provision that made it possible to dis-
regard existing non-preferential rules of origin on 
bioethanol blends from Norway – that is, targeting 
the bioethanol blends as if they originated directly 
from the United States – in order to be able to 
impose trade remedies on imports from European 
Free Trade Area (EFTA) member states. According to 
the European Economic Area (EEA) agreement – 
the free trade agreement between the EU and the 
EFTA – trade remedies on industrial products are 
prohibited among the member states. The use of 
non-preferential rules of origin as an indirect trade 
policy instrument, as in these recent cases, is cause 
for great concern.

In the forthcoming EU customs legislation, the 
Union Customs Code, the European Commission 
proposed until recently making the currently non-
binding EU non-preferential rules of origin legally 
binding, but recently amended the proposal to 
cover only a limited number of products. This 
revised proposal could imply that EU non-prefer-
ential rules of origin might be amended on prod-
ucts facing EU trade remedies in the future (as in the 
solar panel case). The European Commission has 
also proposed reintroducing a legal provision that 
would make it possible to disregard EU non-prefer-
ential rules of origin, which could imply that EU 
trade remedies might be imposed against EFTA 
member states in the future (as in the bioethanol 
case). This report aims at highlighting these recent 
cases in order to influence EU customs legislation 
for the purpose of making the use of non-preferen-
tial rules of origin as an indirect trade policy instru-
ment in the future less possible and less likely.
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1. The Basics of Non-Preferential Rules of Origin

Non-preferential rules of origin are rules used to 
determine the nationality of imported products. They 
are not related to preferential rules of origin, which are 
used to establish which imported products would 
benefit from preferential tariffs in free trade agree-
ments. Establishing the non-preferential origin of 
imports is a necessary customs procedure, since  
customs duties and trade restrictions towards third 
countries depend on the country of non-preferential 
origin. Non-preferential rules of origin are used, for 
example, to implement trade policy measures such as 
trade remedies (anti-dumping measures, anti-subsidy 
measures and safeguards), quantitative restrictions 
and tariff quotas, sanitary and phytosanitary meas-
ures, government procurement and sanctions, and  
so on. It is therefore crucial that the rules for the 
determination of non-preferential origin are neutral, 
predictable and transparent (WCO, 2014).

World Trade Organization (WTO) member 
countries are currently free to determine their 
national non-preferential rules of origin of prod-
ucts, even though multilateral negotiations to har-
monize the rules are taking place (WTO ‘Rules of 
Origin’ webpage). The European Union (EU) has a 
common system of non-preferential rules of origin, 
but the customs authorities of EU member states 

apply the rules according to domestic understand-
ing and interpretation (European Commission 
‘Non-preferential rules of origin’ webpage). 

There are two basic concepts in determining the 
non-preferential origin of products. If only one 
country is involved in production and all input 
materials are domestic, the concept of ‘wholly 
obtained’ is applied. If two or more countries are 
involved in production, the concept of ‘last sub-
stantial transformation’ determines the origin 
(WCO, 2014). Since most products are composed by 
input materials from various countries – in line 
with the increased importance of global produc-
tion, supply and value chains – the establishment 
of ‘last substantial transformation’ is becoming 
increasingly complex.

According to the WTO, determining the country 
where goods underwent their ‘last substantial 
transformation’ should first of all be based on the 
country where the production process led to a 
‘change in tariff classification’. Only where this 
method does not allow determining the country  
of ‘last substantial transformation’ may other  
methods, such as the ‘value added’ rule or deter-
mining a ‘specific manufacturing or processing 
operation’, be used (see Box 1).

Box 1: Methods for determining non-preferential origin

Change in tariff classification
A product is considered ‘substantially transformed’ when the final product obtained from the  
manufacturing or processing operation is classified under a Harmonized System tariff heading that  
is different from the tariff headings of all non-originating inputs used in the manufacturing process.  
[The main disadvantage is that the Harmonized System is not designed for, or always suitable for,  
the purpose of determining origin.]

‘Value added’
The ‘value-added’ rule defines the degree of transformation required to confer origin on the products, 
in terms of a minimum percentage of ad valorem value that must come from the originating country or a 
maximum amount of ad valorem value that can come from the use of imported parts and materials from 
third countries. [The main disadvantage is the lack of predictability and consistency due to currency 
fluctuations, accounting methods and possible exposure to transfer pricing.]

Specific manufacturing or processing operation
The manufacturing or processing operation prescribes certain production or sourcing processes that 
may (positive test) or may not (negative test) confer originating status. [The main disadvantage is the 
difficulty in defining a production process test for all products, and then continually updating the rules 
for new products and technological advances in the production process – that is, taking ‘global value 
chains’ into consideration.] 

Source: WCO, 2014
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1.1 The WTO and non-preferential 
rules of origin 
The WTO Agreement on Rules of Origin are aimed 
at harmonizing non-preferential rules of origin so 
as to ensure that they do not create unnecessary 
obstacles to trade. The harmonized rules would be 
applied identically by all countries, regardless of 
the reason they are applied. In fact, misuse of the 
non-preferential rules of origin might transform 
them into a trade policy instrument per se instead 
of just acting as a device to support a trade policy 
instrument (WTO ‘Rules of Origin’ webpage). 

The WTO Agreement on Rules of Origin recog-
nizes that “clear and predictable rules of origin and their 
application facilitate the flow of international trade”. The 
negotiations aim at ensuring that “rules of origin 
themselves do not create unnecessary obstacles to trade”, 
that “it is desirable to provide transparency of laws, regu-
lations, and practices regarding rules of origin” and that 
“rules of origin are prepared and applied in an impartial, 
transparent, predictable, consistent and neutral manner” 
(WTO, 1994).

The main objectives of harmonizing non-prefer-
ential rules of origin are that “rules of origin should be 
objective, understandable and predictable” and that “not-
withstanding the measure or instrument to which they may 
be linked, rules of origin should not be used as instruments 
to pursue trade objectives directly or indirectly. They should 
not themselves create restrictive, distorting or disruptive 
effects on international trade” (WTO, 1994).

In the WTO negotiations on harmonizing non-
preferential rules of origin for each sub-heading in 
the Harmonized System (HS 6-digit level), a rule 
must be established that reflects the ‘last substantial 
transformation’ carried out on the non-originating 

materials. If this primary rule is fulfilled, the prod-
uct obtained will acquire the non-preferential  
origin. If the primary rule is not fulfilled, general 
residual rules or residual rules per chapter or head-
ing allow the origin of a product to be determined 
(European Commission ‘Non-preferential rules of 
origin’ webpage). 

Given the variety of non-preferential rules of 
origin and increasingly fragmented global produc-
tion, supply and value chains, however, such har-
monization is a complex exercise. The negotiations 
began in 1995 and – despite substantive progress 
for thousands of tariff lines – came to a halt in  
2007 due to disagreements on whether or not the 
harmonized rules of origin should also apply in the 
implementation of trade policy instruments such as 
trade remedies (WCO, 2014).

Until harmonization of non-preferential rules of 
origin is complete, member countries are expected 
to ensure, in accordance with Article 2 (“Disciplines 
during the transition period”) of the WTO Agreement 
on Rules of Origin, that their “rules of origin are not 
used as a trade policy instrument” and that their “rules 
of origin do not themselves create restrictive, distorting or 
disruptive effects on international trade” (see the Annex) 
(WTO, 1994).

1.2 The EU and non-preferential 
rules of origin 
In the EU, the basis for determining non-preferen-
tial origin – if two or more countries are involved 
in production – is Article 24 of the Community 
Customs Code (CCC), but this will soon be replaced 
by Article 60(2) of the Union Customs Code (UCC). 
The Union Customs Code will apply when the 
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related Commission Delegated and Implementing 
Acts are adopted and enter into force by 1 May 2016 
by the latest (European Commission ‘UCC’ web-
page).

The Treaty of Lisbon enabled the Commission  
to adopt Delegated Acts. It also strengthened the 
competence of the Commission to adopt Imple-
menting Acts. As regards Delegated Acts, the legis-
lator delegates the power to adopt acts amending 
non-essential elements of a legislative act to the 
Commission. For example, Delegated Acts may 
specify certain technical details, or they may consist 
of a subsequent amendment to certain elements of 
a legislative act. The European Council and the 
European Parliament may, however, revoke a dele-
gation or limit its duration. As regards Implement-
ing Acts, the Treaty of Lisbon strengthens the 
implementing powers of the Commission, since 
certain European measures require uniform imple-
mentation across the EU (European Commission 
‘EU legal acts’ webpage). 

Some of the main objectives of the Union Cus-
toms Code and its Delegated and Implementing 
acts are to streamline customs legislation and pro-
cedures, to offer greater legal certainty and uni-
formity to businesses, to increase clarity for cus-
toms officials throughout the EU, and to simplify 
customs rules and procedures as well as to facilitate 
more efficient customs transactions (European 
Commission ‘UCC’ webpage).

Article 24 CCC states: “Goods whose production 
involved more than one country shall be deemed to origi-
nate in the country where they underwent their last, sub-
stantial, economically justified processing or working in an 
undertaking equipped for that purpose and resulting in the 
manufacture of a new product or representing an important 
stage of manufacture” (European Council, 1992).

Article 60(2) UCC states: “Goods the production of 
which involves more than one country or territory shall be 
deemed to originate in the country or territory where they 
underwent their last, substantial, economically-justified 
processing or working, in an undertaking equipped for that 
purpose, resulting in the manufacture of a new product or 
representing an important stage of manufacture” (Euro-
pean Parliament and European Council, 2013).

It is commonly agreed in the EU that the non-
preferential origin of a product should be based on 
Article 24 CCC. After extensive consultation, the 
EU interpreted the criterion of ‘last substantial 
transformation’ for all products in the WTO’s har-
monization process on non-preferential rules of 
origin. Non-preferential rules of origin have been 
adopted for most products in the WTO negotia-
tions on harmonization, while the remaining list 
rules are based on the EU’s negotiating position. 
For most products, these positions are non-binding 
in the form of guidelines (European Commission 
‘Non-preferential rules of origin’ webpage).

In some cases and/or for specific products, 
legally binding rules have been established in order 
to determine certain operations that do or do not 
confer non-preferential origin on a product.  
Specific criteria on “working or processing carried out 
on non-originating materials that confers the status of orig-
inating products” are, for example, used to determine 
the origin of textile products (Article 36-38, Annex 
9 and 10) and a limited number of other products 
(Article 39, Annex 9 and 11) (European Commission 
‘Non-preferential rules of origin’ webpage). These 
rules were established over the years in order to 
clarify for certain purposes when the criteria of 
Article 24 CCC are deemed to have been fulfilled 
(European Commission ‘Non-preferential rules of 
origin’ webpage).
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The Commission has traditionally argued that as 
soon as the WTO’s harmonization process is final-
ized and the member countries of the WTO have 
accepted the results, these harmonized rules will be 
transposed into a legal framework for determining 
the non-preferential origin of all products (Euro-
pean Commission ‘Non-preferential rules of origin’ 
webpage). Due to the difficulties involved in finaliz-
ing the WTO negotiations on harmonizing the  
non-preferential rules of origin, however, the  
Commission proposed until recently making the EU 
non-preferential rules of origin legally binding in 
the Union Customs Code (see Chapter 3). The 
revised proposal, however, covers only a limited 
number of products. Making the EU list rules legally 
binding might make the WTO’s harmonization  
process more cumbersome and difficult to finalize 
depending on how the EU list rules are designed 
and if they might be amended in the future or not. 

Moreover, in recent years, the Commission has 
tended to use the EU non-preferential rules of  
origin as an indirect trade policy instrument. The 
Commission has amended and disregarded existing 

The conflict between the EU’s trade policy and the EU’s climate policy
EU trade remedies have increasingly been directed towards renewable energy products, as well as 
input materials in the production of renewable energy products, such as biodiesel, bioethanol, glass 
fibres (for windmills), solar panels and solar glass. The EU trade remedies on solar panels alone affect 
import values that are one and a half times larger (EUR 11.5 billion) than the combined total of all of 
the other 120 EU trade remedies currently in force (EUR 8 billion). Taken together, the trade remedies 
related to renewable energy products affect an import value of about EUR 14 billion, which is almost 
75% of all of EU trade remedies currently in force.
As a consequence of the new trend in EU trade remedy policy towards targeting the environment, a 
new conflict has broken out between EU trade policy and EU climate policy. EU climate policy, whose 
goal is to increase the share of energy produced from renewable energy sources such as wind, solar 
and biomass to 20% by 2020, recognizes the need for increased trade and competition in the EU 
renewable energy market. The EU also recognizes the importance of climate policy being consumer-
oriented and demand-driven. Furthermore, the policy emphasizes the importance of consumer access 
to renewable energy at affordable prices.
Through its trade remedies, however, EU trade policy is moving in the opposite direction. Increasing 
the price of imported renewable energy products and increasing the level of unpredictability for import-
ers, user industries and consumers will most likely affect the availability of affordable renewable energy 
on the EU market in the near future. As a consequence, EU trade remedy policy entails negative con-
sequences for the shift towards renewable energy and energy efficiency and, in the long-term, for the 
environment. It is vital that EU policies are coherent. EU trade policy – in particular EU trade remedy 
policy – must therefore take EU climate policy into account.

Source: National Board of Trade, Sweden, 2013b; ICTSD, 2013; OECD, 2015

Box 2

non-binding list rules – mainly on renewable 
energy products – in order to facilitate the imposi-
tion of trade remedies, something that is contrary 
to Article 2 (“Disciplines during the transition period”) of 
the WTO Agreement on Rules of Origin (see Chap-
ter 2). The use of non-preferential rules of origin is, 
accordingly, an important component in the con-
flict between the EU’s trade policy and the EU’s  
climate policy (see Box 2).

The new tendency within the EU of using non-
preferential rules of origin as an indirect trade  
policy instrument, thereby negatively affecting EU 
importers and globalized EU producers, might 
generate a similar tendency among the EU’s main 
trading partners – and, accordingly, create further 
unpredictability in the future with regard to non-
preferential rules of origin at a multilateral level. 
The increased use of non-preferential rules of  
origin as an indirect trade policy instrument might 
also affect EU exporters negatively. As a conse-
quence, this would also make it even more difficult 
to achieve future WTO agreements on harmonizing 
rules of origin.
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2. EU Non-Preferential Rules of Origin  
 as an Indirect Trade Policy Instrument 
In recent years, there has been a tendency for the EU 
to use non-preferential rules of origin as an indirect 
trade policy instrument. This has particularly been 
the case as regards facilitating the imposition of 
trade remedies on renewable energy, as a conse-
quence impeding the ‘global value chains’ of renew-
able energy production and trade (National Board  
of Trade, Sweden, 2013b; ICTSD, 2013; OECD, 2015). 

The most obvious examples include (i) amend-
ing EU non-preferential rules of origin for solar 
panels in order to strengthen the legal grounds for 
imposing EU trade remedies on imports of solar 
panels from China, and (ii) using a legal provision 
that made it possible to disregard EU non-prefer-
ential rules of origin for bioethanol blends from 
Norway in order to be able to impose EU trade 
remedies on the processed products as if they were 
imported unprocessed directly from the US.

Amending the non-preferential rules of origin 
on solar panels corresponded closely in time with 
the imposition of trade remedies on solar panels 
from China. The use of a legal provision that made 
it possible to disregard non-preferential rules of 
origin on bioethanol blends from Norway corre-
sponded closely in time with a requested anti- 
circumvention investigation on anti-dumping 
measures of bioethanol from the US. 

According to the WTO, non-preferential rules of 
origin should not be used as a means to facilitate 
the imposition of trade remedies, which in turn 
would affect trade flows of the product in question. 
Article 2 (“Disciplines during the transition period”) of 
the WTO Agreement on Rules of Origin clearly 
states that “Members are required to ensure that /…/ 
rules of origin are not used as a trade policy instrument” 
and that “rules of origin do not themselves create restric-
tive, distorting or disruptive effects on international trade” 
(WTO, 1994).

2.1 Amending EU non-preferential 
rules of origin on solar panels 
In June, 2013, the EU imposed trade remedies (anti-
dumping measures and anti-subsidy measures) on 
imports of solar panels from China after a com-
plaint from EU producers. The measures affected 
an import value of 21 billion EUR, or about 10% of 
the total Chinese export value to the EU at the time 
of their imposition, and is the most expensive trade 
remedy currently in force (National Board of Trade, 

Sweden, 2013b; ICTSD, 2013; OECD, 2015). The 
imposition of trade remedies on renewable energy 
products such as solar panels affects the transition 
to renewable energy and is not coherent with the 
EU climate policy of increasing the share of renew-
able energy to 20 percent by 2020 (National Board 
of Trade, Sweden, 2013b).

The non-preferential origin of the solar panels 
imported from China was unclear from the initiation 
of the EU’s trade remedy investigations due to the 
existence of ‘global value chains’ in the production 
(see Box 3). The Commission’s “anti-dumping and  
countervailing investigations /…/ highlighted the complexity 
of the production and assembly operations which might or 
might not confer origin” (European Commission, 2013b). 
This is mainly due to the fact that “the product under 
investigation frequently incorporates components and parts 
from different countries” (European Council, 2013b).

The production process  
of solar panels
The production process of solar panels is  
normally divided into three major steps: (i)  
production of solar wafers; (ii) processing of 
solar wafers into solar cells, and (iii) the assem-
bly of solar cells into solar panels (sometimes 
also referred to as solar modules). In general, 
the producers of solar panels are not vertically 
integrated; that is, the company producing 
solar panels do not own or control the compa-
nies producing solar wafers and/or solar cells.

Source: European Commission, 2013a; OECD, 2015

Box 3

In December 2013, the Commission decided to 
amend the EU non-preferential rules of origin for 
solar panels (tariff headings HS 8501 and HS 8541) 
in order to facilitate establishing non-preferential 
origin and to make the list rules legally binding  
(see Table 1) (European Commission, 2013a). The 
Commission argued that “legal certainty” required a 
legally binding and uniform interpretation of Arti-
cle 24 CCC (European Commission, 2013a). The  
creation of legally binding product-specific non-
preferential rules of origin, accordingly, created 
legal ground for implementing EU trade remedies, 
due to the previous difficulties in establishing the 
country of non-preferential origin. Amendment of 
the list rules will, as a consequence, facilitate estab-
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Table 1: EU non-preferential rules of origin on solar panels before and after the amendment

The EU non-preferential rules of origin before the amendment

CN code Description of products Primary rule [Non-binding list rule]

8501 “Electric motors and generators  
(excluding generating sets).”

“CTH, except from heading 8503; or 45% value  
added rule”

8541 ”… including photovoltaic cells whether or not  
assembled in modules or made up into panels…”

“CTH; or 45% value added rule”

The EU non-preferential rules of origin after the amendment

CN code Description of products Working or processing carried out on  
non-originating materials that confers the  
status of originating products [Legally binding list rule]

Ex 8501 “Crystalline silicon photovoltaic modules  
or panels”

“Manufacture from materials of any heading,  
except that of the product and of heading 8541.

Ex 8541 “Crystalline silicon photovoltaic cells,  
modules or panels”

“Manufacture from materials of any heading, except that  
of the product. 

Where the product is manufactured from materials classified in heading 
8541, the origin of those materials shall be the origin of the product. 

Where the product is manufactured from materials classified in heading 
8541 originating in more than one country, the origin of the major portion 
in value of those materials shall be the origin of the product.”

Source: European Commission, 2013a; European Commission ‘Table of list rules’ webpage

lishing the origin of the imports of solar panels for 
the customs authorities of EU member states – and, 
in turn, facilitate the imposition of trade remedies.

The original EU non-preferential rules of origin 
for solar panels presented the options of basing 
origin either on a ‘change in tariff heading’ (“CTH”) 
or on an increase in ‘value added’ acquired as a 
result of working and processing representing at 
least 45% of the ex-works price of the product 
(“45% added value”) (European Commission ‘Table of 
list rules’ webpage). These list rules that were more 
flexible with regard to their definition, as well as 
not-binding with regard to their implementation, 
constituted the Commission’s earlier interpretation 
of Article 24 CCC. These list rules were also identi-
cal to the EU negotiating position in the WTO 
negotiations on harmonized non-preferential rules 
of origin. 

The amended EU non-preferential rules of ori-
gin for solar panels retain the possibility of basing 
non-preferential origin on a ‘change in tariff head-
ing’. The rule based on ‘change in tariff heading’ 
might be used in defining the ‘last substantial trans-
formation’ of solar wafers to solar cells, since the 
solar wafers are classified under tariff heading HS 
3818 and solar cells are classified under tariff head-
ing HS 8541. It is not possible, however, to achieve 
non-preferential origin based on change in tariff 
heading to production of the final product (solar 

panels) since both solar panels and solar cells are 
classified under the same tariff heading (HS 8541).

The amended EU non-preferential rules of ori-
gin for solar panels exclude, however, the possi- 
bility of basing origin on ‘value added’ in the pro-
duction process. The ‘value added’ rule has been 
replaced by a ‘specific manufacturing or processing 
operation’ rule. The Commission argued that “[a]n 
origin rule based on added value /…/ is not appropriate in 
the case of [solar] panels, as the necessary predictability 
and legal certainty would be better attained for those par-
ticular products by identifying the most significant produc-
tion step”. /…/ “In [this] case, the origin of the [solar] cells 
or of the major portion in value of the [solar] cells should 
constitute the origin of the panel” (European Commis-
sion, 2013a). The Commission claimed that “[t]he 
most important stage in the manufacture of the [solar pan-
els] is the processing of [solar] wafers into [solar] cells. 
That is the decisive production stage during which the use 
to which the component parts of the panel /…/ are to be 
put becomes definite and where they are given their specific 
qualities. /…/ That transformation therefore should be 
considered as constituting the last substantial transforma-
tion in the production process of [solar] panels in accord-
ance with Article 24 of Regulation (EEC) No 2913/92” 
(European Commission, 2013a).

Accordingly, the country of non-preferential 
origin of the intermediate product (solar cells) will 
be the country of non-preferential origin of the 
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final product (solar panels). EU trade remedies on 
solar panels will – following the amended EU non-
preferential rules of origin – target imports of solar 
panels from all countries where the solar cells are 
of Chinese non-preferential origin.

2.1.1.Disregarding.‘global.value.chains’.in.non-
preferential.rules.of.origin
The European Commissioner for Trade once stated 
that “[i]t is a fact that a lot of our imports are inputs for 
manufacturing that takes place here and that a significant 
share of the value of the finished goods we import has its 
origin in Europe: we all know the difference between Made 
in China and Made by China” (De Gucht, 2010).  
In line with this statement, non-preferential rules  
of origin should consider – or at least not disregard 
– the ‘value added’ rule in establishing non-prefer-
ential origin. The increasing importance of ‘global 
value chains’ supports this argument even further. 

The significant changes in ‘value added’ from 
one step in production to another – in this case 
from solar wafers to solar cells and from solar cells 
to solar panels – suggest that the non-preferential 
origin of the solar cells, as established in the legally 
binding list rules, should not necessarily determine 
the origin of the solar panels from a ‘global value 
chain’ perspective. 

It has been stated in trade remedy investigations 
on solar panels that “[w]hen wafer production is viewed 
as a separate process from cell production, cell production 
becomes the least costly of the three stages” (United States 
Department of Commerce, 2012). In addition, in the 
EU’s trade remedy investigation on solar panels, the 
Commission stated that “[p]roducing a [solar panel] from 
cells requires multiple steps of production, during which a 
significant part of the value added of the [solar panel] is  
created”. “[T]he average price difference between cells and 
modules was /…/ 54%, while the average cost difference 
amounted to /…/ 34%” (European Council, 2013b).

The amendment of the EU non-preferential rules 
of origin on solar panels is an illustrative example of 
how the use of detailed and/or artificially defined 
non-preferential rules of origin may act contrary to 
existing production processes and ‘global value 
chains’. In the analysis of ‘global value chains’, the 
issue of ‘value added’ has become increasingly 
important in identifying the country that contrib-
utes to and/or benefits from the production pro-
cess. This indicates that the use of a ‘value added’ 
rule in many cases would result in another non-
preferential origin than the use of a detailed, legally 

binding rule that is only based on a specific part of 
or a key component in the production process. 

A non-preferential rule of origin based on the 
‘value added’ rule is likely to be more representative 
of the origin of the product, even though it might 
be more difficult to establish if the value shares that 
represent different production stages of the product 
vary widely among producers of the same product, 
creating conflicting country of non-preferential 
origin findings for a single product. A ‘value added’ 
rule would, accordingly, be particularly cumber-
some for the customs authorities of EU member 
states to use if the objective is to define imports 
from China as originating in China, for a specific 
political purpose.

2.1.2.Going.beyond.non-preferential.rules.of.
origin.for.the.first.time
Due to the difficulties in using EU non-preferential 
rules of origin on globally fragmented production 
processes and to the increased importance of 
‘global value chains’, the imposition of EU trade 
remedies on solar panels from China has for the 
first time extended beyond the use of rules of non-
preferential origin (European Council, 2013b).  
Since the use of EU non-preferential rules of origin 
– in spite of the amendment – was not considered 
sufficient for targeting exports of solar panels from 
China, it was decided that the EU trade remedies 
would also encompass all solar panels consigned 
from China (European Commission, 2013b; Euro-
pean Council, 2013b). 

As there were strong indications that not all 
products at least partially produced in China would 
be considered as having their customs origin in 
China, since the products “frequently incorporates  
components and parts from different countries” (Euro-
pean Council, 2013b), the Commission decided that 
it was also necessary to cover products for which 
China is only an intermediary country (unless they 
are in transit in the sense of Article V GATT) (Euro-
pean Council, 2013b).

At the initiation of the trade remedy investiga-
tion, the Commission emphasized that the com-
plaint covered goods “from [China]” regardless of  
the non-preferential origin of the goods being 
investigated (European Council, 2013b). It was also 
announced that “special provisions” may be 
adopted to address this issue (European Council, 
2013b). The Commission therefore considered that 
products “consigned from [China]” were covered from 
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the outset of the investigation and that the meas-
ures were not extended to products consigned from 
China a posteriori (European Council, 2013b). 
However, this is likely the first time trade remedies 
were imposed on products consigned from a coun-
try in the original investigation, since the concept 
of ‘consigned’ has normally been used in anti- 
circumvention investigations. 

The EU approach is, accordingly, considerably 
more far-reaching than the approach used by the 
US. According to the US, “modules from [China] are 
those that have been assembled in [China] using solar cells 
produced in [China]” and “modules assembled in third 
countries using solar cells produced in the [China] are also 
[Chinese] products covered by the scope”. “[M]odules 
assembled in [China] from solar cells produced in third 
countries are not covered by the scope of this investigation”. 
Trade remedies are, accordingly, “limited to /…/ mer-
chandise that originates in the country covered by the 
investigation” since it otherwise “would /…/ require 
ignoring the country-of-origin” (United States Depart-
ment of Commerce, 2012).

As a consequence of the imposition of trade 
remedies on all solar panels consigned from China, 
all EU imports of solar panels from China are tar-
geted with trade remedies, in addition to all imports 
of solar panels from other countries containing 
Chinese solar cells (following the amended EU  
non-preferential rules of origin on solar panels).

2.1.3.Are.the.rules.following.the.rules?
According to the European Court of Justice, a 
legally binding interpretation of a non-binding list 
rule should correspond to Article 24 CCC and not 
alter its scope (European Court of Justice, 2009).  
The EU’s legally binding list rule on solar panels, 
however, is more detailed than the previous non-
binding list rule, which was the previous interpreta-
tion of Article 24 CCC. The legally binding list rule 
narrowed the focus on solar panels and bases the 
list rule on an intermediate product – the solar cells. 
In the EU trade remedy investigations, there were 
doubts about whether to include the intermediate 
products (solar wafers and solar cells) or only the 
final product (solar panels) in the product scope. 
This was due to the fact that the characteristics of 
the products differ, as well as the market shares, the 
levels of price undercutting and the import values 
among products (European Commission, 2013c). 

According to the WTO, amending a rule for the 
determination of non-preferential origin of a prod-

uct should not have any effect on the trade flows of 
that product (WTO, 1994). In practice, since trade 
remedies depend on non-preferential rules of ori-
gin, amending the list rules will have an immediate 
effect on trade flows. Amending EU non-preferential 
rules of origin for solar panels, as well as extending 
the measures to also include solar panels consigned 
from China, will have a significant impact on trade 
flows due to the large import values affected 
(National Board of Trade, Sweden, 2013b). Without 
the amendment of the list rules, it would not have 
been easy to establish the non-preferential origin of 
the imports due to the existence of global produc-
tion, supply and value chains, and it would have 
been difficult to impose EU trade remedies with 
legal certainty. This amendment of the list rules can, 
accordingly, not be considered as trade neutral – 
and it will, in particular, negatively affect globalized 
EU producers who have outsourced parts of their 
production processes to third countries.

The amendment of EU non-preferential rules of 
origin on solar panels could be seen as a way of 
using the list rules as an indirect trade policy 
instrument, since the change is motivated by – and 
corresponds closely in time with – the imposition 
of EU trade remedies on solar panels from China. 
The use of non-preferential rules of origin as a 
trade policy instrument is not allowed according to 
Article 2 (“Disciplines during the transition period”) of 
the WTO Agreement on Rules of Origin (WTO, 
1994). The article also states that “new rules of origin 
or modifications thereof do not apply retroactively” (WTO, 
1994). It might, accordingly, be argued that non-
preferential rules of origin should not be changed 
when they are already in use for the implementa-
tion of trade defence measures (European Commis-
sion, 2013d).

2.2 Disregarding EU non-prefer-
ential rules of origin on bioethanol 
blends
In February 2013, the EU imposed anti-dumping 
measures on imports of bioethanol from the 
United States (US) after complaints from EU  
producers (European Council, 2013a). The EU pro-
ducers also requested that anti-subsidy measures 
be imposed, but that investigation was terminated 
due to lack of evidence of US subsidies (European 
Council, 2013a).
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The anti-dumping measures on imports of 
bioethanol from the US is among the five-to-ten 
most expensive trade remedies currently in force; 
they affected an import value of about 430 million 
euro at the time of their imposition (National Board 
of Trade, Sweden, 2013b; ICTSD, 2013; OECD, 2015). 
In addition, the imposition of trade remedies on 
renewable energy products such as bioethanol 
affects the transition to renewable energy and is not 
coherent with EU climate policy of increasing the 
share of renewable energy to 20 percent by 2020 
(National Board of Trade, Sweden, 2013b).

The imposition of anti-dumping measures on 
bioethanol from the US was controversial from the 
beginning of the investigation, due to the fact that 
“none of [the US producers] exported bioethanol to the 
Union market” and that the US producers “were not 
systematically aware whether or not their production was 
intended for the Union market or any other destination 
/…/ and had no knowledge of the traders/blenders sales 
prices. In effect, this means that the US producers of 
bioethanol are not the exporters of the product concerned 
to the Union.” (European Council, 2013a). Normally, 
in the EU’s anti-dumping investigations, only the 
‘exporting producers’ – not the traders – are inves-
tigated (European Commission ‘Trade defence’ 
webpage).

This fact generated criticism from the US Con-
gress: “[T]he EC announced that it would impose country-
wide dumping penalty on all imports of ethanol from the 
United States /…/ despite the Commission’s failure to 
make any particular finding on dumping by any producer 
or marketer investigated in connection with this case.  
We believe that this rule sets dangerous precedent for trade 
and trade remedies in advance of the /…/ important trade 
talks between the United States and the European Union” 
(United States Senate, 2013).

2.2.1.Failing.to.proceed.with.the.anti-dumping.
anti-circumvention.investigation.on.bioethanol.
blends.from.Norway.due.to.the.EEA.agreement
In January 2014, EU producers requested an anti-
dumping anti-circumvention investigation on the 
imports of bioethanol blends from Norway, claim-
ing that a change had taken place in trade patterns, 
undermining the effectiveness of the anti-dumping 
measures on bioethanol in force against the US. 
They argued that bioethanol originating in the US 
was shipped to Norway, where it was blended with 
Norwegian gasoline to achieve Norwegian non-
preferential origin in order to be allowed for free 
circulation in the EU (ePURE, 2014a). This is possi-
ble, since Norway does not have anti-dumping 
measures on bioethanol from the US and since 
Norway is part of the European Economic Area 
(EEA) and, accordingly, part of the EU’s internal 
market for industrial products of Norwegian  
non-preferential origin (agricultural and fishery 
products are exempted) (European Council and 
European Commission, 1994; National Board of 
Trade, Sweden, 2013a; Kasteng, 2014). 

The EU producers urged the Commission to 
“extend the scope of the established trade measures in order 
to stop this circumvention and prevent any further injury to 
European fuel ethanol producers by circumvented US fuel 
ethanol” (ePURE, 2014a). The EU producers argued 
that Norwegian bioethanol imports from the US 
had multiplied by tenfold over just one year – from 
3,057 tons in 2012 to 28,518 tons in 2013 – and that 
Norway had become one of the top export destina-
tions of US bioethanol (ePURE, 2014a). They also 
argued that exports of bioethanol blends from 
Norway to the EU had also increased substantially 
– from 15,275 tons in 2012 to 73,693 tons in 2013 – 
mainly in the form of bioethanol/gasoline blends 
(ePURE, 2014a). These imports were allegedly made 
at price levels that significantly undercut the price 
of EU bioethanol (ePURE, 2014a).

The blend in question consisted of a percentage 
of US bioethanol below 50% (usually around 
46-48%). The EU producers argued that the result-
ing product needed to be further blended in order 
to be used as a fuel for motor vehicles. The bioetha-
nol content should either be 5%-10% for “normal” 
petrol engines or a minimum of 50% in so-called 
“flex cars” (and both uses require further mixing 
one way or another). According to the EU produc-
ers, the percentages seemed to be chosen simply to 
avoid the mixture being classified as bioethanol 
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(ePURE, 2014a). They claimed that “this is a sign of 
circumvention practice with no other economic justification” 
and that this practice is expressly addressed by EU 
anti-dumping rules, which contemplate the exten-
sion of anti-dumping duties to third countries and 
that this “represent millions of euros of lost revenues for 
the EU budget” (ePURE, 2014a).

Article 13 of the EU anti-dumping regulation 
states that ”[c]ircumvention shall be defined as a change in 
the pattern of trade between third countries and the Com-
munity or between individual companies in the country sub-
ject to measures and the Community, which stems from a 
practice, process or work for which there is insufficient due 
cause or economic justification other than the imposition of 
the duty” (European Council, 2009). “The practice, pro-
cess or work /…/ includes, inter alia, the slight modification 
of the product concerned to make it fall under customs 
codes which are normally not subject to the measures, pro-
vided that the modification does not alter its essential char-
acteristics” (European Council, 2009). According to 
the EU anti-dumping regulation, circumvention can 
be of several types: (i) product alteration; (ii) lower 
duty rate company circumvention; (iii) importing or 
third country assembly; or (iv) transshipment. If  
circumvention is found, the anti-dumping measures 
are extended (European Council, 2009).

However, since Norway is member of the EEA – 
the free trade agreement between the EU and the 
EFTA – it would not be possible to proceed with 
the anti-circumvention investigation on imports of 
bioethanol blends from Norway in order to impose 
anti-dumping measures. This is due to the fact that 
it is not possible to impose trade remedies on 
industrial products from EFTA member states, since 
they constitute a part of the EU internal market 
(agricultural and fishery products are exempted) 
according to the EEA agreement (European Council 
and European Commission, 1994; National Board 
of Trade, Sweden, 2013a; Kasteng, 2014).

Article 26 of the EEA agreement states that  
“[a]nti-dumping measures /…/ attributable to third coun-
tries shall not be applied in relations between the Contract-
ing parties, unless otherwise specified in this Agreement” 
(European Council and European Commission, 
1994). Protocol 13 on the Non-Application of Anti-
Dumping and Countervailing Measures further 
details that “[t]he application of Article 26 of the Agree-
ment is limited to the areas covered by the provisions of the 
Agreement and in which the Community acquis is fully 
integrated into the Agreement” (European Council and 
European Commission, 1994). This implies that 

agricultural and fishery products are not covered 
by this provision. Bioethanol blends classified 
under tariff heading HS 3824 are not considered 
agricultural products and should, accordingly, not 
be targeted by anti-dumping measures between 
EEA member states.

As a consequence of the above, the Commission, 
accordingly, decided to explore the legal grounds 
to the use of EU non-preferential rules of origin – 
that is, Article 24 CCC on the establishment of non-
preferential origin and/or Article 25 CCC – in order 
to disregard the non-preferential origin so as to be 
able to impose EU anti-dumping measures on 
bioethanol blends from Norway on legal grounds.

2.2.2.Disregarding.EU.non-preferential.rules.of.
origin,.the.EU.anti-dumping.regulation.and.the.
EEA.agreement
The bioethanol blends from Norway under tariff 
heading HS 3824 have to fulfill the non-binding 
product-specific guidelines based on Article 24 
CCC in order to obtain Norwegian non-preferen-
tial origin (European Commission ‘Table of list 
rules’ webpage). The non-binding, product-specific 
guidelines state that the product has to fulfill either 
the primary rules (‘list rule’ and/or ‘chapter rule’) or 
the ‘major portion rule’.

The current ‘list rule’ for bioethanol blends only 
requires a ‘change in tariff sub-heading’ (“CTSH”) 
for the non-preferential rules of origin to be ful-
filled (see Table 2). The current ‘list rule’ is, accord-
ingly, fulfilled, since the blended materials (gasoline 
and bioethanol) are classified under tariff headings 
HS 2710 and HS 2207, and the final products are 
given the tariff heading HS 3824 (European Com-
mission ‘Table of list rules’ webpage).

Table 2: EU non-preferential  
rules of origin on bioethanol blends

The EU non-preferential rules of origin 

CN code Description of products Primary rule  
[Non-binding list rule]

3824 “Prepared binders for foundry 
moulds or cores; chemical  
products and preparations of  
the chemical or allied industries 
(including those consisting of 
mixtures of natural products),  
not elsewhere specified or  
included; residual products of  
the chemical or allied industries,  
not elsewhere specified or 
included.”

“CTSH”

Source: European Commission ‘Table of list rules’ webpage
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The ‘chapter rule’ states that “[f]or the purposes of 
headings /…/ 38.24, the deliberate and proportionally con-
trolled mixing or blending (including dispersing) of materi-
als other than the addition of diluents only to conform to 
predetermined specifications which results in the produc-
tion of a good having physical or chemical characteristics 
which are relevant to the purposes or uses of the good and 
are different from the input materials is to be considered as 
origin conferring” (European Commission ‘Table of 
list rules’ webpage). This ‘chapter rule’ is not neces-
sarily fulfilled in this case since the product, 
according to claims from EU producers, needs to 
be blended further before being useable.

If neither of the above primary rules are met,  
the non-preferential origin would ultimately be 
determined by the ‘major portion rule’. In this case, 
the ‘major portion rule’ is fulfilled as long as the 
share of Norwegian gasoline in the blend reaches 
as least 50% by weight (European Commission 
‘Table of list rules’ webpage). If this condition is 
met, the ‘last substantial transformation’ of the 
blend is considered to have taken place in Norway 
(if the blending took place on Norwegian territory) 
and Norwegian non-preferential origin would, 
accordingly, have been obtained.

According to current non-binding EU non-pref-
erential rules of origin, Norwegian producers are 
fulfilling the rules and the bioethanol blends would 
subsequently obtain Norwegian non-preferential 
origin. The Commission, however, argued that  
Article 24 CCC might be reinterpreted in order to 
achieve another outcome (European Commission, 
2014a). The Commission claimed that Article 24 
CCC contains “three separate conditions” or criteria 
which need to be assessed in order to establish the 
non-preferential origin of the product, and that all 
the conditions need to be fulfilled: (i) the operation 
has to be ‘substantial’, (ii) the operation has to be 
‘economically justified’ and (iii) the operation has to 
be carried out in an ‘undertaking equipped for this 
purpose’ (European Commission, 2014a).

In the case of bioethanol blends, it could be 
argued that the first step in the blending is not ‘eco-
nomically justified’, as the product allegedly needs  
to be blended further before use as fuel for a motor 
vehicle. According to previous rulings by the Euro-
pean Court of Justice, producers might have the bur-
den of proof in demonstrating the ‘economic justifi-
cation’ of a production process (European Court of 
Justice, 1989). The blending operations also allegedly 
took place on board vessels in some instances, which 

might not necessarily correspond to an ‘undertaking 
equipped for this purpose’. However, due to the lack 
of legal certainty with regard to reinterpreting Article 
24 CCC, the Commission decided to explore the 
venue of revoking the seldom-used Article 25 CCC 
in order to be able disregard the non-preferential 
origin of bioethanol blends from Norway (European 
Commission, 2014b). 

Article 25 CCC states that “[a]ny processing or work-
ing in respect of which it is established, or in respect of 
which the facts as ascertained justify the presumption, that 
its sole object was to circumvent the provisions applicable in 
the Community to goods from specific countries shall under 
no circumstances be deemed to confer on the goods thus pro-
duced the origin of the country where it is carried out within 
the meaning of Article 24” (European Council, 1992).

In May 2014, the Commission made a ‘decisive 
clarification’ that the blending of US bioethanol with 
Norwegian gasoline would not confer Norwegian 
non-preferential origin – even though the EU non-
preferential rules of origin are being fulfilled accord-
ing to the current list rules – if Article 25 CCC were 
applied. The Commission stated that “the application 
of Article 25 would lead to refusal of Norwegian non-prefer-
ential origin” (European Commission, 2014b). The 
main argument behind the Commission’s ‘decisive 
clarification’ was that the first step in the blending of 
bioethanol that currently takes place in Norway is 
not ‘economically justified’, as the product allegedly 
needs to be further blended before use as fuel for a 
motor vehicle (European Commission, 2014a). The 
responsibility of assessing each individual case 
would thereafter lie with the customs authorities of 
EU member states, since the Commission cannot 
give instructions to the EU member states on the 
implementation of the customs legislation.

A direct consequence of the Commission’s ‘deci-
sive clarification’ is that bioethanol originating in 
the US but transformed in Norway and currently 
entering the EU internal market as a product with 
Norwegian non-preferential origin will lose its 
Norwegian non-preferential origin and, subse-
quently, face customs tariffs and trade remedy 
measures as if it originated directly from the US.

Directly following the Commission’s ‘decisive 
clarification’, the EU producers withdrew their 
request for an anti-dumping anti-circumvention 
investigation, arguing that the clarification of the 
non-preferential origin of the blends reached 
within the Commission’s Customs Code Committee 
would most likely stop the practice in Norway. 
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“ePURE welcomes the European Commission’s effort in 
finding an effective solution to prevent the circumvention of 
anti-dumping duties. An anti-circumvention investigation 
by the European Commission would have taken much 
more time to deliver results” (ePURE, 2014b).

2.2.3.Are.the.rules.following.the.rules?
The Commission had already decided in 2004 to 
eliminate Article 25 CCC in the forthcoming Union 
Customs Code (European Commission, 2005), 
based on the fact that the article was unclear and 
problematic to implement – and had, according to 
the Commission, only been used on one previous 
occasion: on imports of video cassettes from 
Macao in 1992 (European Commission, 2005).  
The Commission, however, opted to revoke Article 
25 CCC in May 2014 even though the Union Cus-
toms Code had been adopted in October 2013.

The Commission argued, upon the elimination of 
Article 25 CCC in the Union Customs Code, that it 
would be “contradictory not to treat processing which, 
under the applicable rules, must be deemed substantial 
within the meaning of former Article 24, as conferring ori-
gin” (European Commission, 2005). This would also 
be contrary to the main principles and rules of WTO 
Agreement on Rules of Origin, where ‘last substan-
tial transformation’ leads to acquisition of non-pref-
erential origin. The application of Article 25 CCC 
would lead to a product ‘without origin’. This might 
imply that the use of Article 25 CCC in the bioetha-
nol case lacks legal ground according to the WTO 
Agreement on Rules of Origin. The use of Article 25 
CCC might, accordingly, be seen as a way to disre-
gard the EU non-preferential rules of origin, as well 
as the WTO Agreement on Rules of Origin. This 
might explain why this ‘decisive clarification’ only 
constitutes an informal interpretation and  
recommendation (publicly available only in the non-
confidential version of the minutes of meeting of the 
Commission’s Customs Code Committee) that the 
customs authorities of EU member states preferably 
adhere to; something that makes it less transparent 
for trade, investment and production decisions. 

The Commission also recognized that there are 
“grounds for questioning the compatibility of [Article 25] 
with Article 2(e) (disciplines during the transition period) of 
the Marrakesh Agreement on rules of origin” since “[r]ules 

of origin cannot be adjusted according to the circumstances, 
but must be administered consistently, uniformly, impartially 
and reasonably” (European Commission, 2005). The 
Commission emphasized that since non-preferential 
rules of origin “constitute a tool which can be used in the 
context of certain types of regulations such as anti-dumping 
duties and safeguard measures. This tool must retain its 
consistency. If there were circumventions of a set of rules 
based on origin, the solution should be found in that set of 
rules themselves, extending its scope to products originating 
in other countries if necessary” (European Commission, 
2005). In this context, the Commission argued that 
the EU anti-dumping regulation should be applied, 
rather than revoking the EU non-preferential rules 
of origin to facilitate the imposition of anti-dumping 
measures. This implies that the Commission is aware 
of the fact that Article 25 CCC and the EU non-pref-
erential rules of origin might be used as an indirect 
trade policy instrument. The practice of using the 
non-preferential rules of origin as a trade policy 
instrument is, however, not allowed according to 
Article 2 (“Disciplines during the transition period”) of the 
WTO Agreement on Rules of Origin (WTO, 1994). 

In the case of bioethanol blends from Norway, 
Article 25 CCC was used in order to disregard the 
Norwegian non-preferential origin. This provision 
replaced, in practice, the use of the corresponding 
anti-circumvention provision in the EU anti-dump-
ing regulation. This proceeding might, accordingly, 
be seen as a way to circumvent the EU anti-dump-
ing regulation in order to be able to impose anti-
dumping measures, since the outcome for the com-
plaining EU producers will be the same, but nine 
months faster (that is, an anti-circumvention inves-
tigation takes on average nine months, while Article 
25 CCC would be applied immediately). In this par-
ticular case, the use of Article 25 CCC to circumvent 
the EU anti-dumping regulation might also be seen 
as a way to circumvent the EEA agreement, since 
imposing anti-dumping measures on industrial 
products among EEA member states (and in this 
case from EFTA member states) is prohibited. The 
EEA agreement is one of limited number of free 
trade agreements where the use of trade remedies 
among the member states is prohibited (European 
Council and European Commission, 1994; National 
Board of Trade, Sweden, 2013a; Kasteng, 2014).
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3. Non-Preferential Rules of Origin in the Forthcoming  
 EU Customs Legislation - the Union Customs Code
The Commission proposed until recently making 
the currently non-binding EU non-preferential 
rules of origin according to Article 60(2) UCC – 
that is, the former Article 24 CCC – legally binding 
in Annex 22-01 in the Delegated Act of the Union 
Customs Code (UCC-DA) (European Commission, 
2015b). The revised proposal, however, covers only 
a limited number of products, which could imply 
that the EU non-preferential rules of origin might 
be amended on products facing EU trade remedies 
in the future (as in the solar panel case). 

The Commission has also proposed reintroduc-
ing the legal provision that makes it possible to dis-
regard EU non-preferential rules of origin (that is, 
Article 25 CCC) as Article 33 in the Delegated Act of 
the Union Customs Code (UCC-DA), which could 
imply that the EU non-preferential origin of par-
ticular products might be disregarded in order to 
facilitate the imposition of EU trade remedies in the 
future (as in the bioethanol case) (European Com-
mission, 2015b). 

If the proposed changes are accepted, it would 
imply that the EU could continue to use its non-
preferential rules of origin as an indirect trade  
policy instrument in the future. In this context, the 
Commission should consider the WTO harmoniza-
tion negotiations and Article 2 (“Disciplines during the 
transition period”) of the WTO Agreement on Rules 
of Origin so as not to use EU non-preferential rules 
of origin as an indirect trade policy instrument. The 
Commission should also consider the growing 
importance of ‘global value chains’ in establishing 
EU non-preferential rules of origin.

The negotiations on the Delegated Act and 
Implementing Acts of the Union Customs Code are 
intended to update the current provisions of the 
Community Customs Code (CCC): “The general aim 
of these negotiations is to adopt texts which are easy to 
apply, bring clarity and legal certainty for European  
companies and Customs authorities and take into account 
the globalisation of exchanges” (European Commission 
‘UCC’ webpage).This aim should also apply to EU 
non-preferential rules of origin.

3.1 The Commission proposal to 
not make all EU non-preferential 
rules of origin legally binding 
The EU non-preferential rules of origin are cur-
rently based on Article 24 CCC (and in the future 
on Article 60(2) UCC). Production involving  
materials from more than one country shall be 
deemed to originate in the country where they 
underwent their “last, substantial, economically justified 
processing or working in an undertaking equipped for that 
purpose” (European Council, 1992). Current EU 
non-preferential rules of origin are mainly based 
on non-binding list rules, even though certain 
product-specific list rules are legally binding for 
different reasons.

In January 2014, the Commission proposed 
making the EU non-preferential rules of origin 
legally binding in the Union Customs Code (Euro-
pean Commission, 2014c). Initially, the Commission 
advocated the “inclusion of a comprehensive list of 
detailed rules for all products. This list would be contained 
in [Annex 22-01 UCC-DA]. It would include the existing 
provisions in Articles 35-37 and 39 (and Annexes 9, 10 
and 11). For all other products, the agreed rules in the 
World Trade Organization Harmonisation Work Program 
would be copied; where the rules are not yet agreed, the EU 
negotiating position would be included” (EU Member 
States, 2014).

The proposal of the Commission, however, did 
not foresee binding EU non-preferential rules of 
origin for all products (European Commission, 
2015b). The proposal only contained rules for a  
varied range of products in Chapters 1-27, 34-35, 
39-76, 78-85 and 90-97 (for example, a slightly 
revised version of the list rules for solar panels) 
(European Commission, 2015b). The remaining 
products were not included in the proposal and 
their status was, accordingly, unclear (for example, 
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the list rule for the bioethanol blends was not 
included). The Commission did not explain why 
they did not include all products in the proposal 
and the reasons for not doing so. Previous discus-
sions, however, did indicate the possibility of not 
including products that might face EU trade reme-
dies (EU Member States, 2014).

In July 2015, however, the Commission suddenly 
amended the proposal to cover only a limited num-
ber of products. The revised proposal is mainly 
based on a system of non-binding list rules where 
only certain product-specific list rules are made 
legally binding. The proposal does not explicitly 
discard the possibility to amend EU non-binding 
list rules on an ad hoc basis in the future for trade 
remedy purposes.

3.2 Pros and cons of the Com-
mission’s proposal on non-binding 
list rules 
It is acknowledged that Article 24 CCC (and, in the 
future, Article 60(2) UCC) might leave some room 
for interpretation when determining whether the 
criteria for non-preferential origin are fulfilled 
(European Commission ‘Non-preferential rules of 
origin’ webpage). Issues that have recently emerged 
involve the definition of ‘last substantial transfor-
mation’ and, in particular, how to interpret the  
concept of ‘economic justification’. 

Legally binding list rules would most likely limit 
the scope for interpretation and provide a more 
equal treatment of imports in the EU’s member 
states. In particular, they would limit the possibility 
to amend the EU non-preferential rules of origin 
on an ad hoc basis for trade remedy purposes. On 

the other hand, legally binding list rules would 
most likely affect trade, investment and produc-
tions decisions depending on their definition, since 
they tend to be less flexible with regard to a chang-
ing business environment, such as the increasing 
importance of ‘global value chains’. Non-binding 
list rules provide more flexibility for companies, 
but they are also more easily amended for trade 
remedy purposes and, accordingly, less predictable.

The Commission’s proposal would, accordingly, 
benefit from a broad discussion of the pros and 
cons of making EU non-preferential rules of origin 
legally binding or not, and how the list rules should 
be designed considering the new phenomena of 
‘global value chains’. 

3.2.1.Importance.of.legally.binding.list.rules..
for.all.products.or.the.introduction.of.a.legal.
provision.against.amending.non-binding.list.rules.
for.trade.remedy.purposes
A system with both legally binding and non-bind-
ing list rules, as in the Commission’s previous  
proposal, would not improve the current system, 
which is based on non-binding list rules but with 
certain list rules legally binding. This is also the 
case with the Commission’s revised proposal. If the 
EU non-preferential rules of origin are to be made 
legally binding, the proposed Annex 22-01 UCC-DA 
should comprise all products. This alone would 
increase transparency and predictability for trade, 
investment and production decisions (if certain 
conditions, such as the consideration of ‘global 
value chains’, are fulfilled).

A two-tier system would imply unequal treat-
ment between two kinds of legal frameworks – that 
is, between products for which there are legally 
binding list rules and the remaining products with 
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non-binding list rules that are not guaranteed the 
same transparency and predictability. Legally bind-
ing list rules for a great number of products – but 
not for all products – would create legal uncer-
tainty for EU companies due to the remaining 
divergence of interpretation between EU member 
states for products not covered. 

In addition, not making all EU list rules legally 
binding implies that list rules that are not made 
legally binding might more easily be amended to 
facilitate the imposition of EU trade remedies on an 
ad hoc basis. This was the case in the recent ad hoc 
amendment of the non-binding EU non-preferen-
tial rules of origin on solar panels in order to make 
them legally binding with the purpose of facilitating 
the imposition of EU trade remedies. 

If not all EU list rules are made legally binding, 
the Commission should include a legal provision 
based on Article 2 (“Disciplines during the transition 
period”) of the WTO Agreement on Rules of Origin 
in the Delegated Act of the Union Customs Code 
that explicitly prohibits the amendment of EU non-
binding list rules on an ad hoc basis – and making 
them legally binding - with the purpose of facilitat-
ing the imposition of EU trade remedies on specific 
products. 

In order to limit the possibility of using EU non-
preferential rules of origin as an indirect trade pol-
icy instrument, the list rules for all products should 
be made legally binding or a legal provision against 
amending EU non-binding list rules for trade rem-
edy purposes should be introduced in the proposal. 
Binding all EU non-preferential rules of origin or 
introducing a legal provision against amending EU 
non-binding list rules for EU trade remedy pur-
poses would give the list rules high credibility as 
neutral and objective, and this would increase their 
transparency and predictability. 

3.2.2.Importance.of.considering.‘global.value.
chains’.in.legally.binding.list.rules.
Due to the fact that EU non-preferential rules of 
origin have remained unchanged for decades and 
that business reality may have changed, it is not 
obvious that the current EU list rules correspond 
to the business reality of today with global produc-
tion, supply, and value chains. This would become 
even more apparent if the EU list rules were made 
legally binding. 

Legally binding list rules might impose a burden 
on companies by limiting their flexibility to adjust 

and optimize their production processes in order to 
achieve non-preferential origin. The increasing 
existence of globalized production processes might, 
accordingly, require legally binding list rules that 
are revised with regard to ‘global value chains’ or 
continued use of non-binding list rules. 

If some or all of the EU non-preferential rules  
of origin are made legally binding, the Commission 
should recognize the importance of global produc-
tion, supply and value chains. For example, due to 
the outsourcing of different steps in the production 
process, EU ‘value added’ by globalized EU produc-
ers might be defined as non-originating, and sub-
sequently be negatively affected by trade remedies 
if the list rules establish the non-preferential origin 
in a traditional and/or artificial manner. 

Future amendments of EU non-binding list rules 
and making them legally binding with regard to 
‘global value chains’ should not made be with the 
purpose of facilitating the imposition of EU trade 
remedies on particular products. 

3.3 The Commission proposal to 
reintroduce a legal provision to 
disregard the EU non-preferential 
rules of origin
The Commission had already decided in 2004 to 
eliminate Article 25 CCC in the Union Customs 
Code (European Commission, 2005). In December 
2014, however, the article was reintroduced as a 
proposed subparagraph in Article DA-II-2-02 in 
the Delegated Act of the Union Customs Code 
(UCC-DA) (European Commission, 2015a). In July 
2015, the subparagraph was replaced by the pro-
posed Article 33 in the Union Customs Code (Euro-
pean Commission, 2015b). This article was, how-
ever, suddenly amended when the Commission 
proposed not making EU non preferential rules of 
origin legally binding.

The current Article 25 CCC states:
“Any processing or working in respect of which it is 

established, or in respect of which the facts as ascertained 
justify the presumption, that its sole object was to circum-
vent the provisions applicable in the Community to goods 
from specific countries shall under no circumstances be 
deemed to confer on the goods thus produced the origin of 
the country where it is carried out within the meaning of 
Article 24” (European Council, 1992).
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The original (proposed) subparagraph in Article 
DA-II-2-02 UCC-DA stated:

“Where commercial policy measures apply to products 
or materials originating in a specific country, a processing 
or working on those products or materials in another coun-
try may not be considered economically justified if it is 
established or can be presumed on the basis of the facts 
ascertained, that the object was to avoid the application of 
the measures in question” (European Commission, 
2015a).

The original (proposed) Article 33 UCC-DA 
(“Goods subject to commercial policy measures”) stated:

“Where commercial policy measures apply in the Union 
to products or materials originating in a specific country or 
territory, a processing or working operation carried out in 
another country or territory shall be deemed not to be eco-
nomically justified if it is established or can be considered 
on the basis of the available facts that the purpose of that 
operation was to avoid the application of the measures in 
question. 

Where the last working or processing is deemed not to 
be economically justified, the goods shall be considered to 
have undergone their last substantial, economically justified 
processing or working, resulting in the manufacture of a 
new product or representing an important stage of manu-
facture, in the country or territory where the major portion 
of the materials originated, as determined on the basis of 
the value of the materials” (European Commission, 
2015b).

The revised (proposed) Article 33 UCC-DA  
(“Processing or working operations which are not economi-
cally justified”) states:

“Any processing or working operation carried out in 
another country or territory shall be deemed not to be  
economically justified if it is established on the basis of the 
available facts that the purpose of that operation was to 
avoid the application of the measures referred to in Article 
59 of the Code. 

For goods covered by Annex 22-01-DA, the Chapter 
residual rules for those goods shall apply. 

For goods not covered by Annex 22-01-DA, where the 
last working or processing is deemed not to be economically 
justified, the goods shall be considered to have undergone 
their last substantial, economically justified processing or 
working, resulting in the manufacture of a new product or 
representing an important stage of manufacture, in the 
country or territory where the major portion of the materi-
als originated, as determined on the basis of the value of 
the materials” (European Commission, 2015c).

The measures referred to in Article 59 UCC are 
“(a) the Common Customs Tariff, with the exception of 

[preferential tariff measures]; (b) measures, other than tariff 
measures, established by Union provisions governing spe-
cific fields relating to trade in goods; and (c) other Union 
measures relating to the origin of goods” (European  
Parliament and European Council, 2013). 

It seems that the reintroduction of Article 25 
CCC in the Delegated Act of the Union Customs 
Code – the proposed Article 33 UCC-DA – is based 
on the experience of the bioethanol case. The pro-
posed Article 33 UCC-DA would, accordingly – in 
the absence of Article 25 CCC – be used as a kind of 
“safety net” against the “misuse” of the outcome of 
origin determinations on products otherwise sub-
ject to trade remedies. The recent reformulation of 
Article 33 makes the link to trade remedies more 
implicit (for example, the reference to “other Union 
measures relating to the origin of goods”) but the sub-
stance remains unchanged. 

The previously identified systemic and imple-
mentation problems existing with Article 25 CCC 
seems to have been been avoided by formulating 
the legal text differently. With the reintroduction of 
Article 25 CCC in the form of the proposed Article 
33 UCC-DA, the legal text has become more cate-
gorical and decisive in its interpretation of the  
concept of ‘economic justification’. In addition, the 
article has been expanded to include a redefinition 
of the non-preferential origin of the product con-
cerned, something that was lacking in Article 25 
CCC and the first draft proposal (which then 
resulted in a product ‘without origin’). 

It seems, however, that the revised Article 33 will 
not be applied on products covered by the pro-
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posed Annex 22-01 UCC-DA, that is, non-preferen-
tial origin will not be disregarded on legally binding 
list rules. This amendment would, accordingly, limit 
the possibility to use the EU non-preferential rules 
of origin as a trade policy instrument and increase 
the predictability of legally binding list rules since 
they would not be disregarded for trade remedy 
purposes. However, only a limited number of  
products are covered by legally binding list rules 
according to the Commission’s revised proposal.  
In this context, it might be unfortunate that most of 
EU non preferential rules of origin will remain 
non-binding and not protected by this provision.

3.4 Pros and cons of the  
Commission proposal on  
disregarding list rules
Article 25 CCC was eliminated from the Union  
Customs Code since it was deemed unclear and 
problematic to implement (European Commission, 
2005). The new Article 33 UCC-DA, as proposed by 
the Commission, is in essence a revised version of 
Article 25 CCC, with potentially more far-reaching 
consequences on EU non-preferential origin deter-
mination rules. The previous Article 25 CCC was 
broader in scope and difficult to apply. The pro-
posed Article 33 UCC-DA focuses more directly  
on the implementation of EU trade remedies, and 
would be easier to apply in order to facilitate the 
imposition of EU trade remedies. This is not in line 
with Article 2 (“Disciplines during the transition period”) 
of the WTO Agreement on Rules of Origin, since 
non-preferential rules of origin should not be used 
as a trade policy instrument (WTO, 1994). 

According to the above, the proposed Article 33 
UCC-DA should not be included in the Delegated 
Act of the Union Customs Code, since its current 
scope and application do not correspond to the 
WTO Agreement on Rules of Origin. In addition, 
due to the fact that the proposed Article 33 UCC-
DA constitutes an exception to the general princi-
ple of acquisition of origin in Article 60(2) UCC, it 
might also fall outside the Commission authority to 
include it in its Delegated Act. The Commission can 
supplement or amend certain non-essential ele-
ments of the EU law or framework law by delegat-
ing authority, that is, as Delegated Acts. The con-
tent of the proposed Article 33 UCC-DA might, 

however, constitute an essential element of EU law 
and not form part of the delegated authority 
granted to the Commission.

3.4.1.Circumventing.EU.non-preferential.rules.of.
origin.(and.the.WTO.Agreement.on.Rules.of.Origin)
In the proposed Recital 21 of the Delegated Act of 
the Union Customs Code, the Commission states:

“In order to prevent manipulation of the origin of 
imported goods with the purpose of avoiding the applica-
tion of commercial policy measures, the last substantial 
processing or working should in some cases be deemed not 
to be economically justified” (European Commission, 
2015b).

In the revised text of the legal provision that 
makes it possible to disregard EU non-preferential 
rules of origin – the proposed Article 33 UCC-DA – 
the Commission argues that the criteria for disre-
garding non-preferential rules of origin should be 
based on the concept of ‘economic justification’ 
rather than basing non-preferential origin on the 
multilateral definition of ‘last substantial transfor-
mation’ (European Commission, 2015b). The main 
reason for the focus on the concept of ‘economic 
justification’ could be that it is a specific additional 
EU criteria for the establishment of non-preferen-
tial origin that is not included in the WTO Agree-
ment on Rules of Origin. 

Due to the lack of a clear definition, the concept 
of ‘economic justification’ might be used to disre-
gard the non-preferential origin of products on  
relatively vague and non-transparent grounds. The 
fact that the producers of a product might have the 
burden of proof in demonstrating the ‘economic 
justification’ of a production process, such as in the 
bioethanol case, might make the use of this concept 
to disregard the non-preferential origin even more 
difficult to challenge (European Court of Justice, 
1989).

Use of the concept of ‘economic justification’ in 
the proposed Article 33 UCC-DA so as to be able to 
disregard EU non-preferential rules of origin would 
most likely constitute an exception to the general 
principle of acquisition of non-preferential origin 
in Article 60(2) UCC, since it would amend essential 
elements of the Union Customs Code. The proposal 
to disregard the definition of ‘last substantial trans-
formation’ in the establishment of the non-prefer-
ential origin might accordingly be seen as a way to 
circumvent EU non-preferential rules of origin, as 
well as the WTO Agreement on Rules of Origin. 
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3.4.2.Circumventing.EU.trade.remedy.regulations.
and.the.EEA.agreement
The inclusion of the proposed Article 33 UCC-DA 
in the Delegated Act of the Union Customs Code 
would link the use of EU non-preferential rules of 
origin more closely to the use of EU trade remedies. 
The proposal specifically refers to “commercial policy 
measures”, whereas Article 25 CCC was more vague 
and mentioned “provisions applicable in the Community 
to goods from specific countries” (European Commis-
sion, 2015b; European Council, 1992). The inclusion 
of the proposed Article 33 UCC-DA in the Dele-
gated Act of the Union Customs Code would 
strengthen the legal basis for using EU non-prefer-
ential rules of origin as an indirect trade policy 
instrument, in line with the use of Article 25 CCC in 
the case of bioethanol blends from Norway.

In order to apply the proposed Article 33 UCC-
DA, the customs authorities of EU member states 
must be able to prove that the “purpose” (that is, not 
the “sole object” as in Article25 CCC) of the process-
ing or working is the circumvention of trade reme-
dies, something that is difficult in practice (Euro-
pean Commission, 2005). The European Court of 
Justice has, however, ruled that the burden of proof 
is reversed when the change in the trade patterns 
coincides with the imposition of EU trade remedies, 
and it is likely that the ruling by the European 
Court of Justice could also apply to this provision 
(European Court of Justice, 1989). According to this, 
in order for non-preferential origin to be recog-
nized, the producer should be required to prove 
that the operation has a purpose other than avoid-
ing EU trade remedies – in practice that it is ‘eco-
nomically justified’. This implies that producers 
have to defend the ‘economic justification’ of their 
trade, investment and production decisions from a 
‘global value chain’ perspective – which might have 
far-reaching consequences for producers’ decisions 
on production and outsourcing. In addition, this 
strengthens the presumption that EU non-prefer-
ential rules of origin are used as an indirect trade 
policy instrument when verdicts on EU trade reme-
dies are used in the legal interpretation of EU non-
preferential rules of origin.

In this regard, EU non-preferential rules of ori-
gin and EU trade remedies would constitute two 
parallel and complementary instruments used 
towards the same purpose – facilitating the imposi-
tion of EU trade remedies where these measures are 

allegedly circumvented. The proposed Article 33 
UCC-DA would, however, be easier to apply. The 
use of the proposed Article 33 UCC-DA would 
speed up the imposition of EU trade remedies by 
nine months since anti-circumvention investiga-
tions of trade remedies would not be needed. The 
Commission has even argued that “legally binding 
origin rules will /…/ avoid the need to open anti-circum-
vention enquiries one after another, every time the opera-
tors move their transhipment operations to the next coun-
try” (European Commission, 2013d). If the proposed 
Article 33 UCC-DA is revoked, it would most likely 
also be more difficult for companies to defend their 
production, supply and outsourcing decisions since 
they will not be heard during the course of a nor-
mal EU trade remedy investigation. This would not 
be in line with Article 2 (“Disciplines during the transi-
tion period”) of the WTO Agreement on Rules of 
Origin, which states that non-preferential rules of 
origin should not be used as a trade policy instru-
ment (WTO, 1994). There is an anti-circumvention 
tool in place in EU trade remedy regulations, and 
these rules should be used accordingly (European 
Commission, 2005).

The alleged need for the proposed Article 33 
UCC-DA is mainly motivated by the anti-dumping 
case on bioethanol originating in the US, in which 
– after processing and obtaining non-preferential 
origin in Norway – EU anti-dumping measures 
could not be imposed after an EU anti-circumven-
tion investigation, since trade remedies are not 
allowed against EFTA member states according to 
the EEA agreement and the functioning of the EU 
internal market (European Council and European 
Commission, 1994; National Board of Trade, Swe-
den, 2013a; Kasteng, 2014). The proposed Article 33 
UCC-DA would, accordingly, only be needed in 
order for the EU to impose trade remedies against 
EFTA member states. It would set a dangerous 
precedent to disregard EU list rules of non-prefer-
ential origin, and circumvent the WTO Agreement 
on Rules of Origin, as well as EU trade remedy reg-
ulations, simply to be able to impose EU trade rem-
edies against EFTA member states. If there were a 
real need to change the rules in order to be able to 
target alleged anti-circumvention of EU trade rem-
edies against EFTA member states, this legal provi-
sion should be included in the EEA agreement and 
not as a carte blanche in the use of the EU non-pref-
erential rules of origin.
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Conclusion

The existence of globally fragmented production, 
supply and value chains complicates the use of 
non-preferential rules of origin; there is a conflict 
between ‘global value chains’ and the use of non-
preferential rules of origin. As products get ‘value 
added’ from many different countries, the defini-
tion of non-preferential origin may need to be 
expanded – in particular if the list rules are to be 
made legally binding with direct consequences for 
trade, investment and production decisions. Final 
products are frequently based on a variety of 
imported inputs that have crossed borders many 
times, frequently resulting in the fact that a “made 
in the world” label might be more appropriate than 
“made in country X”. As a consequence, non-pref-
erential rules of origin should preferably be flexible 
and follow a ‘global value chain’ approach to greater 
extent than today in order to facilitate trade, invest-
ment and production decisions.

The problems associated with non-preferential 
rules of origin as a trade policy instrument or as a 
basis for other trade policy instruments is exempli-
fied from a ‘global value chain’ perspective by 
focusing on the imposition of EU trade remedies 
on solar panels and bioethanol. Due to the exist-
ence of ‘global value chains’, non-preferential rules 
of origin are currently not the most appropriate 
basis for implementing trade policy instruments 
such as trade remedies. EU value added might be 
negatively affected when globalized EU producers 
have outsourced parts of their production, which in 
turn are infringed by trade remedies. In particular, 
non-preferential rules of origin should not be used 
in order to establish origin artificially in order to 
facilitate the imposition of trade remedies from 
particular countries, when global reality is much 
more complex. This is of particular concern when 
green ‘global value chains’ – and the environment – 
are affected.

Non-preferential rules of origin – and trade rem-
edies – are not appropriate as trade policy instru-
ments as regards fragmented global production, 

supply and value chains. Trade remedies are difficult 
to implement due to ‘global value chains’ and the 
difficulties in establishing non-preferential origin. 
Amending EU non-preferential rules of origin in 
order to facilitate the adoption of EU trade remedies 
creates an artificial legal certainty about the inter-
pretation of ‘last substantial transformation’ in which 
‘value added’ might be disregarded. Non-preferential 
rules of origin will, accordingly, be indirectly used as 
a trade policy instrument to facilitate the imposition 
of trade remedies, something that is not in line with 
Article 2 (“Disciplines during the transition period”) of the 
WTO Agreement on Rules of Origin. 

If the EU non-preferential rules of origin are 
made legally binding, then all list rules should be 
made legally binding in order to limit the possibil-
ity of using EU non-preferential rules of origin as 
an indirect trade policy instrument in the future. In 
this context, it is important with a flexible approach 
and that ‘global value chain’ aspects are considered. 
For the sake of the climate, this is particularly rele-
vant when it comes to green ‘global value chains’.  
If not all EU list rules are made legally binding, a 
legal provision that clarifies that non-binding list 
rules may not to be amended on an ad hoc basis in 
order to facilitate the imposition of trade remedies 
should be included in the Delegated Act of the 
Union Customs Code. Furthermore, the EU should 
not reintroduce any legal provision that makes it 
possible to disregard non-preferential origin, since 
this would only strengthen the legal basis for using 
EU non-preferential rules of origin as an indirect 
trade policy instrument in the future – as well as 
increasing unpredictability when it comes to the 
use of EU non-preferential rules of origin in trade, 
investment and production decisions. The EU 
should actively advocate the use of the list rules in 
a neutral, predictable and transparent manner when 
the non-preferential origin of a product is estab-
lished. In this way, the EU would serve as an exam-
ple with regard to the use of non-preferential rules 
of origin on a multilateral level.
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Annex: Disciplines During the Transition Period 
in the WTO Agreement on Rules of Origin

Box

Part II: Disciplines to Govern the Application of Rules of Origin

Article 2: Disciplines During the Transition Period
During the transition period (i.e. until the entry into force of the new harmonized rules) Members are 
required to ensure that:

(a) rules of origin, including the specifications related to the substantial transformation test, are clearly 
defined;

(b) rules of origin are not used as a trade policy instrument;

(c) rules of origin do not themselves create restrictive, distorting or disruptive effects on  
international trade and do not require the fulfilment of conditions not related to manufacturing or  
processing of the product in question;

(d) rules of origin applied to trade are not more stringent than those applied to determine whether a 
good is domestic, and do not discriminate between Members (the GATT MFN principle). However, 
with respect to rules of origin applied for government procurement, Members are not be obliged to 
assume additional obligations other than those already assumed under the GATT 1994 (the national 
treatment exception for government procurement contained in GATT Article III:8).

(e) rules of origin are administered in a consistent, uniform, impartial and reasonable manner;

(f) rules of origin are based on a positive standard. Negative standards are permissible either as part  
of a clarification of a positive standard or in individual cases where a positive determination or origin  
is not necessary; 

(g) rules of origin are published promptly;

(h) upon request, assessments of origin are issued as soon as possible but no later than 150 days 
after such request, they are to be made publicly available; confidential information is not to be  
disclosed except if required in the context of judicial proceedings. Assessments of origin remain valid 
for three years provided the facts and conditions remain comparable, unless a decision contrary to 
such assessment is made in a review referred to in (j). This advance information on origin is considered 
as a great innovation of the Agreement;

(i) new rules of origin or modifications thereof do not apply retroactively;

(j) any administrative action in relation to the determination of origin is reviewable promptly by judicial, 
arbitral or administrative tribunals or procedures independent of the authority issuing the determination; 
such findings can modify or even reverse the determination;

(k) confidential information is not disclosed without the specific permission of the person providing 
such information, except to the extent that this may be required in the context of judicial proceedings. 

Source: WTO, 1994
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